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Mechanisms for Control and
Distribution of Public Funds
to the Art Community
I.

Introduction
Effective public accountability is a principle which is applicable to
any form of public subvention, but is especially relevant to an area
so prone to subjective judgment, self-interest initiative and intangible results, as the performing arts [and visual arts].'

The use of governmental funds to support the development and
continuation of artistic endeavors in the United States is a relatively
new phenomenon. Since the early part of our history, most nonprofit art institutions have been supported by private individuals or
corporations.2 Not until the Depression in the 1930's did government
provide assistance to artists on a national and continual basis.
The New Deal programs were discontinued in 1943 when the
specific problems of the Depression were solved.3 Recent economic
conditions, however, so diminished the private sources of fiscal
assistance that government intervention once again became a necessity.4 In the 1960's, Congress established new funding programs to
meet the needs of artists and art institutions.
The constitutional authority granted to Congress to spend5 public monies for the general welfare has always generated problems of
accountability. Art has the inherent characteristic of subjectivity
1. Industries Assistance Commission, Assistance to the Performing Arts 31 (1977),
quoted in C.D. THROSBY AND G.A. WITHERS, THE ECONOMICS OF THE PERFORMING ARTS
294 (1979).
2. Patronage of the arts in the United States began with the advent of the industrial
revolution. Contributions by individuals such as Henry Ford and John Rockefeller provided
the impetus for future support by others. Recently, the fiscal base has broadened to include
large corporations, small businesses and a large portion of the general public. Control of art
institutions is no longer in the hands of one or a few "tycoons." A democratization of "culture
consumers" hac occurred. See A. TOFFLER, THE CULTURE CONSUMERS (1964) [hereinafter
cited as A. TOFFLER]. The enactment in 1917 of the provision allowing contributions given to
nonprofit organizations to be deducted from adjusted gross income created an incentive for
private individuals and corporations to subsidize the arts. I.R.C. § 170(c) (1954). See also D.
NETZER, THE SUBSIDIZED MUSE 4 (1978) [hereinafter cited as D. NETZER]; Comment, Tax
Incentivesfor Support of the Arts. In Defense of the CharitableDeduction, 85 DICK. L. REV.
663 (1981).
3. A. TOFFLER, supra note 2, at 61, 62.
4. The rise in inflation and unemployment has curtailed the spending of money for nonnecessities. NEWSWEEK, Jan. 20, 1975, at 54.
5. U.S. CONST. art. I, § 8.

and,6 regardless of the nature of the funding program, policing the
distribution of funds to worthy recipients is more difficult than in
other areas. Recent public outcry at the installation of permanent
sculptures in federal buildings without notification to the local com-

munities has brought to the forefront the lack of accountability that
often exists in governmental aid to the arts and illustrates the emotionalism that surrounds the problem.7 To insure future success of

art programs supported by government funding, such programs must
be constantly evaluated and the flow of dollars continually monitored. The Reagan Administration's cut-back of federal support for
the arts, and its assault on waste and inefficiency in government

makes this task especially crucial.'
This comment will analyze the difficulties associated with exer-

cising and maintaining control over direct federal funding programs.
The analysis will focus on the National Endowment for the Arts
(NEA), the Art-in-Architecture program of the General Services Ad-

ministration (GSA), and the Comprehensive Employment Training
Act (CETA). By examining the organizational structure and operat-

ing policies of numerous schemes, including methods employed by
the states and by foreign countries, areas of misuse will be disclosed.
A discussion of options that offer more effective means of accounting
for tax dollars and simultaneously encourage artistic creativity will
also be presented.
II.

Historical Background

A.

The New Deal Scheme
There was art and there were artists and there was Government;
but the bonds between them were slight and loose before 1935,
when with dramatic swiftness the creation of the WPA/FAP demanded coordinators ....
Putting aside their creative careers in
studios, artists embarked upon the utterly new, absorbing, and revitalizing experience of supervising other artists employed in large

6. "A great divergence of opinion is possible - even probable - in judging the merits
of particular artworks. Art evokes emotions. Many artists have been criticized by contemporaries only to be recognized and praised years later." GENERAL SERVICES ADMINISTRATION
ANN. REP., at 26 (1976).
7. See, .4 Showdownfor Hoe-Down, 79 ART NEWS 199-200 (Summer 1980), which describes the uproar that occurred in Huron, South Dakota, after the installation of an abstract
sculpture. The piece had been commissioned by the Art-in-Architecture program of the General Services Administration (GSA) without giving town residents an opportunity to voice
their opinion. Id This incident is one of many that has erupted since initiation of the Art-inArchitecture program in 1963. Similar protests occurred in Baltimore, Maryland when George
Sugarman's "People Sculpture" was presented to the community. Although judges in the federal court house where the sculpture was placed lobbied to have the piece removed, the GSA
had the final word. The sculpture remained. See GENERAL SERVICES ADMINISTRATION ANN.
REP. (1976), for a complete discussion of the circumstances surrounding the Baltimore uprising
and the action taken by the General Services Administration.
8. See note 93 infra.

numbers by the Federal Government for the first time in our history.9

The unemployment crisis of the Depression provided the initial
impetus for the intervention of the federal government into the
world of art.'° Two agencies, the Section of Painting and Sculpture
(Section) administered by the Treasury Department, and the Federal
Art Project (FAP)" managed by the Works Project Administration

(WPA)I2 , provided the mechanisms for distributing funds and commissions to impoverished artists.

1. Section of Paintingand Sculpture.-The Treasury Department was empowered to commission artists to decorate federal
buildings throughout the nation. To implement this authorization,
the Section of Painting and Sculpture was created, deriving its funding from the public construction budget of each individual building

project.' 3 The program used a competition system to procure artists
for the building projects. The Section requested an art expert from
the proposed building site to chair a competition committee composed of experts, members of the public, and the building's architect.
Although artists were notified of competitions through various media, including newspapers, most competitions were limited to artists
born in or residing in the locality in which the art piece was to be
installed."' The proposed design sketches were not identified 5 by
9. Smith, The Organization of Supervisors of the WP4/F4P, ART FOR THE MILLIONS
257 (F. O'Connor ed. 1973). This work is a compilation of essays written by artists and administrators who participated in the Federal Art Project (FAP) of the Work Progress Administration (WPA). See also W. MCDONALD, FEDERAL RELIEF ADMINISTRATION AND THE ARTS
(1969) [hereinafter cited as W. McDONALD]; and F. O'CONNOR, FEDERAL SUPPORT FOR THE
VISUAL ARTS: THE NEW DEAL AND Now (2d ed. 1971).
10. "[Tlhe precedents set by the New Deal related much more to artists than to arts
institutions. The legal justification for the art programs was that men and women in dire need
should be given federally funded relief, whether they were artists or worked in any other
field." Neil, Nonprofit Arts Institutions.- Local Needs andNationalInterest, 10 CONN. L. REV.
562, 566 (1978).
11. More than a thousand American towns, many of which previously had no original
art, were embellished with paintings and sculptures provided by the Treasury Department.
The Federal Arts Project bestowed over 2,500 murals, 17,000 sculptures, 108,000 easels, and
11,000 designs upon the American public during its short life. R. McKINZIE, THE NEW DEAL
FOR ARTISTS xi (1973) [hereinafter cited as R. McKINZIE].
President Roosevelt was familiar with the concept of public employment for artists from
his experience as Governor of New York. In 1932 Harry L. Hopkins, the state work relief
director of New York, created a program in which more than 100 artists taught or painted
murals in settlement houses in New York at the expense of the state. Id at 6. See W. McDONALD, supra note 9 for a detailed discussion of New York's experience.
12. 5 U.S.C. App. Reorg. Plan of 1939 No. 1, Part 3, § 306 (1976).
13. Apparently this scheme was the genesis of the present Art-in-Architecture program
governed by the General Services Administration. See notes 71-78 and accompanying text
infra.
14. R. McKINZIE, supra note 11, at 53. Compare these procedures with the procedures
followed by the GSA in selecting artists for the in-Architecture projects. See notes 71-78 and
accompanying text infra.
15. Each piece had an envelope attached that contained the artist's name, left unopened
until the winner was selected. R. McKENZIE, supra note 11, at 54. See generally W. McDoNALD, supra note 9; Berkowitz, The One Percent Solution.A Legislative Response to Public SupportfortheArts, 10 U. TOL. L. REV. 124 (1978).

artist, providing the system with an aura of fairness.' 6 Opponents of
the competition method claimed a potential for mediocrity existed,
resulting from compromises among the committee members, 7 but
without this mechanism, the possibility of political, rather than meritorious decisions, was ever greater.
2 FederalArtProject.-The FAP operated through a decentralized organizational scheme. The country was divided into regions, each with a chairman and advisory committee selected by the
central office in Washington."8 Eligibility to participate in the FAP
was based on need' 9 rather than on artistic talent, resulting in the
denial of federal aid to many excellent artists.2" Since the decentralized system authorized each regional board to set its own standard
for relief eligibility, however, many artists received certification even
though by more objective standards they did not appear to be destitute. Artists were required to work a minimum of thirty hours per
week producing art work representing the American way of life.2 '
The New Deal programs provided an opportunity for many artists to continue the development of their talents throughout the economic crisis of the Depression, but during World War II Congress
reverted to its pre-Depression attitude toward art. Throughout the
war, Congress cut the appropriations to artists severely.2 2 Not until
1965 did the federal government again pursue a formalized plan to
assist artists.
B.

Legislative History of the Present FederalSystem

The economic recovery of the United States after the Depression brought an end to national art programs for several decades, but
16. Many people complained that the winning sketches did not make the best murals. R.
McKINZIE, supra note Ii, at 54. Furthermore, the residency requirement inhibited the transfer of artists from highly populated areas to rural communities where little local talent existed.
Id at 94.
17. A prominent sculptor described the selection process as follows: "[Tihe choice of a
painting or sculpture by a jury 'necessarily reflected personal preference, based on personal
judgment, multiplied by greed, reduced by disagreement with compromise the inevitable sum
total."' Id at 55.
18. Id at 10.
19. The principle objective of the FAP was to provide "sustenance to destitute workers"
and preserve their skills. Id at 75. See generally W. MCDONALD, supra note 9.
20. As a result of this criteria, many artists were ineligible for relief because they had
been self-employed or were without full-time employment prior to the Depression. D.
NETZER, supra note 2, at 55.
21. See generally W. MCDONALD, supra note 9; R. MCKINZIE, supra note 11; F.
O'CONNOR, FEDERAL SUPPORT FOR THE VISUAL ARTS: THE NEW DEAL AND Now (2d ed.
1971). Although the federal government imposed a restriction on the subject matter that could
be dealt with, i.e. the American way of life, little criticism was raised concerning the curtailment of artistic freedom of expression. See notes 173-94 and accompanying text infra.
22. Liquidation of the WPA was ordered by a Presidential letter on December 4, 1942.
Reorg. Plan of 1939, No. I Part 3, 5 U.S.C. App. § 306 (1976).

the framework created during the New Deal furnished a more receptive atmosphere for the later enactment of an arts funding program.
In 1965, prompted by the inadequacy of private sources to support artistic excellence,2 3 Congress enacted the National Foundation
on the Arts and Humanities Act. 24 After extensive hearings Congress declared that "[t]he encouragement and support of national
progress and scholarship in the humanities and the arts, 25 while primarily a matter for private and local initiative, is also an appropriate
matter of concern to the Federal Government. .. 26 and thus established a National Foundation on the Arts and Humanities. 27 The
Act announced that the purpose of the National Foundation is "to
develop and promote a broadly conceived national policy of support
for the humanities and the arts."' 28 Accordingly, the Foundation is
composed of the National Endowment for the Arts (NEA), 29 the National Endowment for the Humanities3" and a Federal Council on
the Arts and the Humanities.3 '
The NEA provides grants-in-aid to worthy groups and individuals of exceptional talent.3 2 The National Endowment for the Humanities provides grants and loans, and makes contracts with
individuals or groups to "initiate and support research and programs
to strengthen the research and teaching potential of the United
States in the humanities.3 3 The Federal Council was established to
ensure coordination between the two endowments. It is composed of
23. H.R. REP.No. 618, 89th Cong., istSess. 2, reprinled in [19651 U.S. CODE CONG. &
AD.NEWS 3188. Congress also recognized the serious imbalance between federal support for
the natural sciences and humanistic studies and federal subsidies for the arts. The National
Foundation of the Arts and Humanities was formed to provide more equal treatment. Id.at
3189, 3190.
24. National Foundation on the Arts and Humanities Act of 1965, Pub. L. No. 89-209, 79
Stat. 845 (codified in 20 U.S.C. § 951 el seq. (1976)).
25. The term "the arts" as defined in the enabling statute "includes, but is not limited to,
music (instrument and vocal), dance, drama, folk art, creative writing, architecture and allied
fieldi, painting, sculpture, photography, graphics and crafts arts, industrial design, costume
and fashion design, motion pictures, television, radio, tape and sound recording, the arts related to the presentation, performance, execution and exhibition of such major art forms, and
the study and application of the arts to the human environment." 20 U.S.C. § 952(b) (1976).
26. 20 U.S.C. § 951(1) (1976). Congress also found that "it was necessary and appropriate for the Federal Government to help create and sustain not only a climate encouraging
freedom of thought, imagination, and inquiry but also the material conditions facilitating the
release of this creative talent." 20 U.S.C. § 951(5) (1974). Congress recognized the need to
foster an environment conducive to artistic development and appropriated funds to achieve
this goal.
27. 20 U.S.C. § 953(a) (1976).
28. 20 U.S.C. § 953(b) (1976).
29. 20 U.S.C. § 954(a) (1976).
30. 20 U.S.C. § 956(a) (1976). See note 23 supra.
31. 20 U.S.C. § 958(a) (1976). The activities and structure of National Endowment for
the Humanities and the Federal Council on the Arts and the Humanities are beyond the scope
of this comment.
32. 20 U.S.C. § 954(c) (1976). Individuals, however, have difficulty receiving aid. See
note 119 and accompanying text infra.
33. 20 U.S.C. § 956(c)(2) (1976).

representatives of federal agencies whose programs are related to the
arts and the humanities.34
The federal government also initiated the Art-in-Architecture
program, implemented by the GSA,3 5 to commission artists to create
works of art to be permanently affixed to federal buildings throughout the nation. Motivated by the recommendation of the Ad Hoc
Committee on Federal Office Space that "the Federal Government
. . . should take advantage of increasingly fruitful collaboration be-

tween architecture and the fine arts," 36 the then Administrator of the
GSA, Bernard L. Boutin, created the Art-in-Architecture program in
1963. 3 7 The plan as initially organized allowed one-half of one percent of the total building budget to be spent for commissioning artists to create works for specific architectural sites. 38 The Art-inArchitecture Program is purely an administrative creation, however,
39
and its discretionary character has provoked considerable criticism.

In 1973, Congress enacted the Comprehensive Employment and
Training Act (CETA). ° The purpose of CETA is to "[p]rovide
training and employment opportunities for economically disadvantaged, and underemployed persons, and to assure that training and
other services lead to maximum employment opportunities and enhance self-sufficiency by establishing a flexible and decentralized
system of Federal, State and local programs."' 4' Although artists suf34. H.R. REP. No. 618, 89th Cong., 1st Sess. 2, reprintedin [19651 U.S. CODE CONG. &
AD. NEWS 3188.
35. The General Services Administration oversees the design and construction of nearly
all federal buildings in this country. See 40 U.S.C. §§ 601 et seq. (1976).
36. D. THALACKER, THE PLACE OF ART IN THE WORLD OF ARCHITECTURE xii (1980)
[hereinafter cited as D. THALACKER]. The report further suggested that "where appropriate,
fine art should be incorporated in the designs 'of federal buildings.'" Id Incorporation does
not necessarily refer to the physical installation of the art work within the federal building.
Actually, most commissioned art is affixed outside.
37. Prior to the GSA project, President Kennedy requested "each department and
agency head to give immediate study to the report [Report of the Ad Hoc Committee on
Federal Office Space] and take appropriate action." Id Boutin's plan was to operate with a
cost not to exceed one-half of one percent of the construction budget. The scheme was apparently inspired by the Section of Painting and Sculpture project of the New Deal, which was
also keyed to the amount allocated for building costs. See note 13 and accompanying text
.sY.pra.
38. AMERICAN ARTISTS, April 1978, at 18.

39.
40.

See note 7 and accompanying text supra. and discussion at notes 88-90 infra.
29 U.S.C. § 801 et seq. (1976).

41.

29 U.S.C. § 801 (1976).

fer a high rate of unemployment,42 CETA was not specifically
designed to assist or to employ artists. Nevertheless, since specific
deployment of CETA monies is left to the discretion of recipient localities, some have used CETA funds to hire artists.4 3
III. The Structure of Existing Federal Programs
A.

NEA

Although the budget of the NEA must be approved by Congress
on an annual basis," the responsibility of administering endowment
funds is delegated to its Chairman 45 with the advice of the National
Council on the Arts. The National Council, which is composed of
twenty-six presidentially-appointed individuals, advises the Chairman on policy decisions and reviews applications for financial assistance. The Chairman of the NEA distributes the appropriated funds
to the various intra-endowment programs. The departments, which
are administratively created, include Architecture, Planning and Design, Dance, Education, Expansion Arts, Federal State Partnership,
Folk Arts, Literature, Media Arts, Museums, Music, Special
Projects, Theatre, and Visual Arts.'
The Federal State Partnership Program stands out from other
42.

The following statistics illustrate the extent of the unemployment of artists:
Unemployment
Writers, Artists
and
Entertainers

% Unemployment
All Professional, Technical
and Kindred Workers

1.8%
4.6%
1970 ........
2.9%
7.1%
1971 ........
2.4%
5.6%
1972 ........
2.2%
4.8%
1973 ........
2.3%
4.8%
1974 ........
3.2%
7.4%
1975 ........
Table 2 - Comparison of Unemployment for Writers, Artists and Entertainers with all professional, technical and kindred workers 1970-1975, Employment and Unemployment ofArtists.
1970-1975, NEA April 1976, at 8.
43. Bordelon, Dance Funding 52 DANCE MAG. 41 (1978). The CETA funds are controlled locally by Prime Sponsors - cities and counties having populations of 100,000 or more.
To qualify for CETA employment, a person must be unemployed for at least 15 weeks and be
a resident of the area that controls the funds. The original intent of CETA was to employ a
person for only one year. Continued high unemployment rates, however, have resulted in
many CETA employees being kept on the payroll after the year has expired. See 29 U.S.C.
§ 811 (Supp. 1979). See also CETA Funding and the Arts, 2 ART AND THE LAW 6 (1976).
Compare CETA with the New Deal Program, FAP, notes 18-21 and accompanying text supra.
44. 20 U.S.C. § 960 (1976). The budget of NEA has grown consistently since its inception. In fiscal year 1966 NEA appropriated $2.5 million. In 1977 the amount had risen to $86
million. Carter, The NEA: Will Success Spoil our Biggest Patron,? 76 ART NEWS, May 1977,
at 32 [hereinafter cited as Carter]. Many claim that the agency "has grown fat since those
early lean years, engorged with a staff inefficiently employed, with procedures unnecessarily
compl and with a self-satisfaction unsatisfied." Id at 33.
45. 20 U.S.C. § 954(c) (1976).
46. 45 C.F.R. § l100.1(c)(ii) (1980).

endowment departments as a reflection of the national interest in
creating effective state art agencies.4 7 This program allows the NEA
48
to distribute funds specifically to the states through block grants,
which have continually increased. 49 It is hoped that the decentralization of art funding will stimulate the creation of new cultural institutions. In addition to directly aiding state art councils, the guidance
of NEA has spurred many states to enact grant systems of their
own.

50

The grant money authorized by Congress is divided into three
categories: program funds, the Treasury fund and Challenge Grant
funds.5 ' Direct grants to organizations and individuals are usually
derived from program funds. In contrast, the Treasury fund allows
private donors to pledge gifts to specific endowment grantees. The
Challenge Grant funds are awarded to grantee organizations for
purposes of long-term financial stability.5 2 None of the grants allocated to organizations may be used to subsidize operating expenses.5 3
Under the usual system of grants, nonprofit organizations receive funds for one year. These grants must be matched on a one-toone basis by private contributions.5 4 Furthermore, no more than one
47. NEA Program and Funding Information for Federal State Partnership Fiscal Years
1977 and 1978.
48. The enabling statute requires that a state agency be established to distribute the funds
assigned by the NEA. 20 U.S.C.A. § 954 (g)(l) (1976).
49. S. REP. No. 879, 91st Cong., 2d Sess. 2, reprintedin [1970] U.S. CODE CONG. & AD.
NEWS 3461. The purpose of the increase in funding was to achieve a wider distribution of
artists' work. In addition, artists will have a greater opportunity to work in residence at educational and cultural institutions. Id
50. For example, Pennsylvania recently adopted the following legislation authorizing the
disposition of direct grants to nonprofit art corporations:
Section 2103. Grants to Nonprofit Art Corporations.
The commissioners of each county may make grants annually, not exceeding an
amount equal to one (1) mill of the real estate tax to nonprofit art corporations for the
conduct of their artistic and cultural activities. For the purposes of this section nonprofit art corporation shall mean a local arts council, commission or coordinating
agency, or any other nonprofit corporation engaged in the production or display of
works of art, including the visual, written or performing arts. Artistic and cultural
activities shall include the display or production of theater, music, dance, painting,
architecture, sculpture, arts and crafts, photography, film, graphic arts and design
and creative writing.
1980 Pa. Legis. Serv. No. I at 4 (Purdons).
51. The program fund and the Treasury fund categories were part of the initial legislation. In 1976 Congress amended the National Foundation on the Arts and Humanities Act to
establish the challenge grant program: H.R. REP. No. 1024, 94th Cong., 2d Sess. 4, reprinedin
[1976] U.S. CODE CONG. & AD. NEWS 4395, 4398.
52. NEA ANN. REP. 4 (1979). See generally C.D. THROSBY and G.A. WITHERS, THE
ECONOMICS OF THE PERFORMING ARTS (1979).

53. Although no explicit statutory prohibition to financing operating expenses exists.
The NEA has a stringent policy against such funding. See Carter, The NE4: Will Success
Spoil Our Biggest Patron 76 ART. NEWS (May 1977) at 46. See also note 215 infra. (Institute
of Museum Services established to provide operating funds.)
54. H.R. REP. No. 618, 89th Cong., 1st Sess. 2, reprintedin 11965], U.S. CODE CONG. &
AD. NEWS 3188. In special circumstances in which an organization shows that it has unsuccessfully attempted to secure funds equal to the amount for which it applied, the matching

half of the cost of a project undertaken by a group or organization
may be funded by the NEA.5 5 Under the Challenge Grant program,
however, a three-to-one matching requirement exists since grants are

larger and have a three year duration.56 The Challenge Grant is
designed to assist fairly large preexisting institutions, since the minimum grant is ten thousand dollars.5 7
In order to receive NEA aid organizations and individuals must
request assistance through the specific department in which they are
interested. Various internal guidelines must be followed prior to endowment acceptance. The applicant must describe both the subject
matter of the proposed project to be funded and the anticipated audience.5 8 Previous receipt of grants is considered in the decision process. Only nonprofit tax exempt organizations are eligible for
government assistance. 59 Furthermore, persons employed on
projects and productions financed by the NEA must receive "the

prevailing minimum compensation for persons employed in similar
activities .. . .",0 In addition to these objective prerequisites, more
subjective criteria are employed, including the art form, geographic
location, size, level of popular appeal, medium utilized 6 and professional status.62
Applications are screened by a staff and a voluntary advisory
panel of artistic professionals from within the particular NEA program office. 63 These panelists play the most important role in the
condition will be waived. 45 C.F.R. § 1100.1(b) (1977). The terms of direct grounds to individuals do not require matching funds.
55. 20 U.S.C. § 954(e) (1976).
56. H.R. REP. No. 1024, 94th Cong., 2d Sess. 4, reprintedin [1976] U.S. CODE CONG. &
AD. NEWS 4395, 4409.

57. Bordelon, Dance Funding, 51 DANCE MAO. 102 (1977). The principal objective of
the new scheme is to raise levels of continuing fiscal support and encourage long-range programming. H.R. REP. No. 1024, 94th Cong., 2d Sess. 4, reprintedin [19761 U.S. CODE CONG.
& AD. NEWS 4395, 4409-10.
58. 60 GEO. L.J. 1001, 1053, 1054 (1972). The policy of the NEA to investigate the anticipated audience is a result of an attitude that funds should be appropriated primarily to organizations that appeal to a number of people. Also, the audience may be a reflection of the
quality of work presented by the art group.
59. The elements of tax exempt status and their implications for controlling artistic group
activities are discussed in notes 134-168 and accompanying text infra.
60. 20 U.S.C. § 954(i)(i) (1976). The project or performance must also be engaged in
under sanitary and safe conditions. Id at § 954(i)(2).
61. "Medium utilized" refers to whether it is a live performance or a media production.
C.D. THROSBY and G.A. WITHERS, THE ECONOMICS OF THE PERFORMING ARTS 265-66
(1969).
62. Id These considerations also are applicable to private criterion for awarding grants
to dance companies is artistic quality and professionalism. The Dance Program will not fund
nonprofessional dance activities. NEA Dance Application, Guidelines for Fiscal Year 1982.
This policy seems to reflect an elitist attitude, for although artistic development is considered a
purpose of the NEA, almost all the grants go to professional groups and individuals. See
generally NEA ANN. REP. (1979). See also discussion accompanying notes 120-23 infra.
63. "The endowment does not have to beat the bushes to flush out worthy candidates for
its various programs; artists and art groups generally take the initiative in applying to the
endowment. D. NETZER, supra note 2, at 63. Programs distributing funds to individual artists
usually have several applicants for every award.

selection of grant recipients.6' Although panelists are appointed by
the chairman of the NEA, many of the panelists are recommended

by the three hundred staff members of the endowment.65 No objective process for choosing the panelists is evident. Program directors,
in consultation with individuals inside and outside the NEA, make
lists of persons qualified to serve on the panels. Individuals include
persons from various spectrums of the art community, including museum curators, and well known artists. 66 Presently, about five hunon a rotating basis for the
dred private citizens serve on panels
67
individual programs of the NEA.
Frequently, advisory panelists make site visits to grant-seeking
institutions. 68 The names of the individuals and groups selected by
the panelists to receive grants are then sent to the National Council
on the Arts.69 After review by the National Council, recommendations on who should receive funds are sent to the chairman of the
NEA, who then makes the final judgment.7"
B. Art-in-Architecture Program
The GSA initiated the Art-in-Architecture program to improve
design
of federal buildings and create a more humane atmosthe
7
phere.
Since the major purpose of the Art-in-Architecture program is to integrate art into the architectural design of federal

buildings, art pieces are primarily commissioned rather than
purchased. 72 The specific architectural plan must be taken into consideration when the artist is creating a work of art.
Prior to any allocation of funds for art work, the architect of the
particular federal building submits an art-in-architecture proposal as
64. See notes 95-118 and accompanying text infra.
65. See Carter, The NE.4: Will Success Spoil our Biggest Patron, 76 ART NEWS at 32, for
a discussion of the relative power that NEA staff members wield.
66. NEA ANN. REP. (1979).
67. Hearings on H.R. 5545 Before the Subcomm. on Public Buildings and Grounds ofthe
House Committee on Public Works and Transportation, 96th Cong., Ist Sess. 65 (1979).
68. NEA ANN. REP. at 8. The goal of the NEA is to have every institution seen by two or
three panelists or consultants every eighteen months. Implementation of this policy should
provide for a more informed judgment on the part of selecting committees and diminish public
discontent with the apparent lack of accountability.
69. 20 U.S.C. § 955(a) (1976). The National Council advises the Chairman of the NEA
with respect to policies, programs and procedures for carrying out his functions, duties, or
responsibilities in addition to reviewing applications for financial assistance. 20 U.S.C.
§ 955(0 (1976).
70. Since Congress provided no statutory criteria for grant allocation, a great possibility
exists that the decisions can be made on the basis of personal preference rather than merit.
See notes 123, 124 and accompanying text infra. See 60 GEO. L.J. 1001 (1972) for a discussion
on the constitutional implications of prior restraint of expression.
71. Percentage for Art programs provide a mechanism for "integrating the artistic and
utilitarian into one humane and responsive form of public architecture." D. GREEN, % FOR
ART 17 [1976] [hereinafter cited as D. GREEN).
72. Between 1963 and 1972, GSA commissioned 93 artists to create sculptures, murals
and tapestries for new federal buildings. GSA ANN. REP. 25 (1976).

part of his overall design concept. The prospectus must include a
description of the location and the nature of the art work to be commissioned. The decision to incorporate art into the building occurs

only after the construction contract is signed.7 3
After funds have been appropriated by the GSA 74 to the Art-inArchitecture division for a particular project, the design concept of
the architect of the building site is reviewed by the Designs Review
Board of the Public Buildings Service of GSA. A nominating panel
of art experts, appointed by the director of the NEA's Art in Public
Places Department, is then organized. The panel operates on an ad

hoc basis for each project. The panelists, including at least one person from the geographic location of the project, meet with the architect and a representative from the GSA at the project site.75 The
selection committee reviews visual materials from over one hundred
artists 76 and then nominates three to five artists for each proposed
commission. Panel recommendations are sent to the GSA where a

Design Review Committee selects one person per commission. The
Committee is composed of appointed individuals who have an artistic background. 77 The final decision is made by the Administrator of
the GSA.
The committee and panelists follow no specific criteria in selecting commission recipients. Instead, they merely look for individuals
who can produce "significant pieces of work."' 78 Once an artist is
chosen for a particular endeavor, a negotiation process commences
to determine the price to be paid for the work. The director of the
Art-in-Architecture program, the contracting officer of the region,
and the artist participate in the bargaining process.
73. The method of attaining a reasonable figure includes a review of the market prices
the particular artist received for similar works and the appropriation GSA has assigned to the
project. The current director of the program claims that the work produced is always greater
in value than the price paid by the commission. Most artists accept the commissions even if
the material and labor costs exceed the amount allocated for the project because they become a
member of the "blue chip list" likely to be selected for future projects. It is also perceived as a
"rare and wonderful opportunity to work in large scale," and the owners of the works are the
public. Telephone conversation, Donald Thalacker, Director Art-in-Architecture (January 23,
1981).
74. Presently, appropriations are 1/2 of 1%of GSA's construction budget for the building. The percentage has fluctuated many times since the inception of the program in 1963.
For example, the Ford Administration decreased the program to 3/8 of 1% due to political
pressures. AMERICAN ARTISTS, April 1978, at 18. See Berkowitz, The One Percent Solution: .4
Legislative Response to Public Supportfor the Arts, 10 U. oF TOL. L. REV. 124 (1978) and D.
THALACKER, supra note 36.
75. Id at xiii.
76. The slides are collected from the NEA, GSA, panelists, museum curators and professors. Telephone conversation with Donald Thalacker, Director; Art-in-Architecture Program
(January 22, 1981).
77. Id Although the Committee is appointed it is not politically oriented.
78. The program commissions primarily sculptures, and generally selects artists whose
works tend to be abstract rather than figurative. Mr. Thalacker claims that abstract art is more
representative of the American society we live in today. Telephone conversation, Donald
Thalacker, Director Art-in-Architecture (January 23, 1981).

C

CETA

The federal government is also engaged in a project similar to
the Works Project Administration of the 1930's under CETA7 9 administered by the Department of Labor." ° CETA was enacted to
stem long-term unemployment by providing federal money for local
hiring and job training. The criteria for assistance include long-term
unemployment 8 ' and a residency 2 requirement.83 The hiring
agency, called Manpower, conducts panel auditions for the performing artists and reviews the previous works of literary and visual artists.8 4 Applicants are interviewed to evaluate their "interest, ability,
and willingness to work with people and to serve the community."8 "
Although deployment of federal funds is left to the discretion of the
recipient,86 artists funded by CETA must devote a specific amount of
time to community service activities.
IV. Analysis of Internal and External Mechanisms for
Controlling Abuse
Both internal and external checks presently exist to promote
proper and equitable distribution of public funds to the art community. The structure of the grant distribution scheme itself provides a
mechanism for curbing abuse. External regulation by means of
court challenges by recipients and the general public, penalties for
noncompliance with grant stipulations, and procedures for qualifying for tax exempt status also provide a measure of accountability.
Nevertheless, current difficulties, including extensive power in the
hands of a few individuals, lack of public input into the selection
79. See 29 U.S.C. §§ 801-802, 811-822, 841-851, 871-875, 881-885, 961-966, 981-992
(1976 and Supp. 1979).
80. The CETA funds are administered through various departments, one of which is the
Prime Sponsor program. Prime Sponsor refers to "a unit of government, combinations of
units of government, or a rural Concentrated Employment Program grantee . . .which has
entered into a grant with the Department [of labor] to provide comprehensive manpower services.
...29 C.F.R. § 94.4(oo) (1980).
81. An "unemployed person" means "[a] person who is without a job and who wants and
is available for work. . . . [T]he determination of who wants and is available for work will be
made by the prime sponsor or the designee." 29 C.F.R. § 94.4 (hhh)(l) (1980).
82. The person must reside anywhere "within the geographical area covered by the prime
sponsor's comprehensive manpower plan.
...29 C.F.R. § 98.32(b)(1) (1977). The term
"residence" means "an individual's permanent dwelling place or home, both at the time the
individual applies and is selected.
...
29 C.F.R. §95.32(c) (1980).
83. In the CETA program, artists are paid the same amount as other CETA employees
regardless of the type of work. A comparable system is utilized in Mexico for hiring artists. In
Mexico an artist can receive a commission only after obtaining an appointment as an employee of the government. He has the same status as any other civil servant and receives the
same level of wages. R. PURCELL, GOVERNMENT AND ART 9 (1956).
84. Bordelon, Dance Funding, 52 DANCE MAG. 4 (1978). The interviewers usually are
not artists or people with an art background.
85. Id at 42.
86. Id at 41.

process, and concentration of power in the panel structure, indicate
that additional controls are necessary.
A.

InternalProblems of Administration
1.

Administrative vs. Legislative Authorization. -Evaluation

of

the distribution of grants and commissions to artists begins with a
consideration of the method used to appropriate funds and to establish administrative machinery for the programs. Two schemes are
customarily employed to create a subsidy program - legislative
mandate or administrative fiat. The NEA and the Art-in-Architecture Program illustrate these two techniques of disbursing government funds.
The Art-in-Architecture program is an administrative creation,
purely discretionary, that has been plagued by instability and controversy since its inception in 1963.87 The percentage allocation, the
manner of disbursement, and the decision whether to allocate funds
at all, have been entirely dependent upon the occupant of the office
of Administrator. In 1966, under the direction of Lawson Knott, Jr.,
the entire program was suspended because of inflationary effects on
construction costs. 8 8 As a result, the program lay dormant for eight

years. Because the economic crisis presently facing the United States
makes the status of future funding even more uncertain, the Art-inArchitecture division is in great danger of being dismantled. Various bills are pending in Congress to require one-half of one percent
of the construction budget of the GSA be spent on commissioning
art for federal buildings.89 The proposed scheme will place activities
"on a programmatic instead of a project-by-project basis" 9° in an
effort to eradicate instability in future government financing.
The organizational structure of the NEA, 9 1 on the other hand,
exemplifies the nature of a statutorily mandated institution. 92 Al87. See note 7 supra for examples of the controversy the program has stimulated from
the general public. Although the Art-in-Architecture program has been riddled with problems
of administration and has been severely criticized, many states have adopted percent for Art
legislation. See D. GREEN, supra note 71, at 14-15, for a breakdown of the states that have
enacted legislation mandating that a certain amount of the state budget be allocated for commissioning art.
88. D. THALACKER, supra note 36, at 2-3.
89. Senate Bill 2080 has incorporated the various bills considered by Congress in the last
few years. The bill authorizes that "one half of one percent (0.5 percent) of the funds for
preliminary design, construction, acquisition, renovation, repair and alteration of public buildings in each fiscal year" be set aside for the arts program. S.2080, 96th Cong., 2d Sess. (1980).
90. Id
91. 20 U.S.C. § 954 (1976).
92. The existing organizational structure and operations of NEA create disincentives.
The complicated application procedures inhibit many persons from pursuing small grants.
The usual bureaucratic problems of "waste, ossification, sluggishness and self-perpetuation"
are becoming pronounced. Carter, supra note 44,at 34. Furthermore, the matching scheme of
NEA allows larger institutions to achieve the prerequisite more readily than smaller unknown

though the enabling statute prevents the NEA from being totally disbanded, the present economic difficulties may result in severe
restrictions on spending.93 The provision requiring Congress to appropriate funds on a yearly basis94 introduces a measure of uncer-

tainty in the future allocation of resources.
2. The Decisionmaker.-The administrative procedures of the
federal art progams have been further criticized as being unresponsive to input from the general public. Many believe that the panel
structure utilized by the NEA in selecting grant recipients and the
commission's policies of the Art-in-Architecture Program are riddled
with improprieties because a "closed circle" has developed.9 5

Specific criticism has been expressed concerning the composition of the NEA selection panels. Many critics claim that a select
group of professionals, from the northeastern establishment, 96 dominate the decisionmaking process. They point out that well-known
artists control the panels 97 with little input from the general population. A more decentralized system could be created in which re-

gional panels would be responsible for reviewing only the requests
from their area. 98 Presently, the panelists travel to a central location
to review all of the applications.
The National Council on the Arts is required by statute to review the decisions of the panel, thus providing some check on the
organizations. The demand for matching dollars may be considered an interference "defiect[ing] the energies of arts managers from their proper work to the exigencies of money
raising .. " Id. Thus, financial stability may be achieved at the cost of artistic advancement.
93. In the revisions proposed by the Reagan Administration the budget of the NEA is to
be cut by 50%. See N.Y. Times, Feb. 14, 1981, § 1, at 12, col. 3, 4; N.Y. Times, Feb. 7, 1981,
§ 1,at 9, col. 5, 6; N.Y. Times, Feb. 5, 1981, § 1, at 10, col. 1. See also Fiscal Year 1982 Budget
March 1981 at 63. The CETA program, also statutory, is in great danger of restrictive funding.
"The revised budget proposes to eliminate the public service employment programs by the end
of fiscal year 1981. . . .The phase-out of public service employment reduces outlays by $0.6
billion in 1981 and $3.6 billion in 1982. Fiscal Year 1982 Budget Revisions March 1981, at 66.
See also N.Y. Times, Feb. 4, 1981, § 1, at 1,col. 6.
94. 20 U.S.C. § 960 (1976).
95. The House Appropriations Committee found that since "[tihe composition of task
forces, committees, consultants, contractors and panels represents a repetitive use of the same
[t]he continued reliance by NEA on these individuals creates a 'closed circle'
individuals .
of opinion.
Carter, The National Endowmentfor the Arts Grows Up, 78 ART NEWS 59
(1979).
96. Since most decisions are made in the east, western panelists have to travel crosscountry. This places them at a disadvantage because they miss more sessions than do their
eastern counterparts. See Carter, The NEA: Will Success Spoil Our Biggest Patron, 76 ART
NEWS 38 (1977).
97. In addition, a preference toward abstract art exists. One panel participant stated,
"From the consulting jobs I did it was clear that panelists chosen tended to be sympathetic to
abstract art .. " B. Carter, The Labor Department Mural: A Complicated Voyage, 76 ART
NEWS 41 (1977).
98. The WPA program during the Depression operated in the proposed fashion and apparently worked well. In addition, the initiators of the New Deal projects recognized the potential for fractionalism in the art community if the advisory committees were composed solely
of visual artists and sculptors. Therefore, they used a system of choosing participants from
diversified disciplines. See generally R. McKINZIE,supra note 11.

actions of the panelists. Many assert, however, that the National
Council does not receive sufficient information to accomplish its responsibilities. The work load is so burdensome that little time is
spent reviewing each grant request. A recent House Appropriations
Committee report stated that "the Council spends an average of just
four and a half minutes at its occasional meetings considering not
each grant application, but all of those applications in a given
field."9 9 This observation is further evidence that the real decisions
are made at the panel level with very slight input from the Chairman
of the NEA. Since the panels generally decide who receives public
funds, it is extremely important that the decision of who may participate on the panels is subject to review.
Apparently Congress is aware of this criticism. House Bill 4875,
which would have created an Art Bank,"° included express provisions for determining how works of art would be procured. The Director of the Art Bank was to "appoint periodically ad hoc juries of
artists, art experts, and members of the general public for the purAlthough
pose of assisting in the selection of works of art. . . ."
the bill did not pass, it exemplifies the intent of Congress to require
participation by persons outside the art profession.
Substantially similar criticism is directed toward the administrative practices of the Art-in-Architecture Program, since nominatinq
panels are also used in selecting recipients of commissions. In addition, the NEA plays a formative role in deciding who will sit on the
panels. Because the commissioned art will be installed in federal
buildings located in communities throughout the nation, American
citizens have a right to a voice in the decisionmaking process. Very
few community residents play any role in the selection process and
in many instances the artwork is affixed without giving the locality
any prior notice. 0 2
Increased awareness of the public's outcry has prompted the use
of greater numbers of local experts to serve on the panels. Congress
is not satisfied with the present discretionary procedures, however,
and has proposed various bills to rectify the lack of accountability.
The main emphasis of these proposals is to increase input from a
cross-section of state and local officials. House Bill 5545, introduced
last session, would mandate a panel of ten, four members appointed
by the Administrator of the GSA and six appointed by the Governor
of the project site state. This proposal would induce the art work to
reflect local tastes and include community participation. 0 3 Al99.
100.
101.
102.
103.

M. Carter, The NationalEndowmentfor the Arts Grows Up, 78 ART NEWS, 59 (1979).
H.R. 4875, 96th Cong., 1st Sess. (1979).
Id at § 14(c)(1).
See note 7 suprat
See H.R. 5545, 96th Cong., 1st Sess. (1979); Hearings on H. 5545 Before the Sub-

though this bill did not pass, it was incorporated into Senate Bill
2080,101 the Public Building Act. Instead of specifically requiring a
ten member panel, Senate Bill 2080 mandates that the Administrator
of the GSA work with the Chairman of the NEA and "appropriate
art agencies at State and local levels. .. ,,15 to commission works of
art by American artists, that must be an integral part of the architectural design.' °6 The legislative history of Senate Bill 2080 stresses
that local art agencies should be used since they "can be especially
helpful in providing information on local artists who might be considered for commissions."' °7 Although the legislation would greatly
improve the present percentage for art scheme by stabilizing operations, the NEA would still play a substantial part in the process. The
bill thus fails to address the problems of centralization of power in
the NEA. 0 8
State statutes are instructive for the safeguards they provide
against similar elitism. They generally require a large cross-section
of individuals to be assigned as members of art juries. I'I The guidelines promulgated by the Washington State Art Commission, for example, suggest that the art jury should include the project architect,
an artist, contracting agency representatives and lay members of the
public such as state employees, constituents, students and concerned
citizens. 0
Although Pennsylvania has no specific percentage-for-art statute, all designs for the acquisition of public structures, including art
comm. on Public Buildings and Grounds of the House Comm. on Public Works and Transportation, 96th Cong., 1st Sess. 65 (1979).
104. Senate Bill 2080, see note 90supra called the Public Buildings Act of 1980, includes a
special section - "Title V - Exhibitions and Works of Art." Congress found that "[flederal
buildings will be enhanced by temporary exhibitions of art works and of the Nation's cultural
heritage, as well as by suitable permanent works are art incorporated as an integral part of the
architecture of Federal buildings." S 2080, 96th Cong., 2d Sess. § 502(a)(3) (1980).
105. S. 2080, 96th Cong., 2d Sess. § 503(b)(10 (1980).
106. Id at § 503(b)(2). The New Deal's Section of Painting and Sculpture of the New
Deal had similar prerequisites for the receipt of commissions. See R. McKINziE, sUpra note
11; D. NETZER, supra note 2. See also discussion at notes 12-20 and accompanying text supra
107. S. REP. No. 771, 96th Cong., 2d Sess. (1980). The committee also stated that art
agencies can "help inform the public of the proposed art project, solicit local opinion, provide
opportunities for selected artists to discuss their proposed or completed works and hold retrospective exhibitions on the selected artists." Id See also S. 1791, 96th Cong., 1st Sess. (1979).
Opponents of this bill and similar bills stress that provincialism will result from the decentralization process. See Hearings on HR 5545 Before the Subcomm. on Public Buildings and
Grounds of the House Committee on Public Works and Transportation,96th Cong., 1st Sess. 65
(1979).
108. Telephone conversation, Donald Thalacker, Director, Art-in-Architecture Program
(January 23, 1981).
109. See generally D. GR EEN, supra note 71.
110. Id at 70, 71. In Washington, no emphasis is placed upon having artprofessionals on
the selection committee in recognition of the need for citizen participation. Compare the selection mechanism used by Hawaii, which lacks public accountability, but is much more flexible.
The selection process is under the complete control of the state comptroller and the state Foundation on Culture and the Arts. HAwAI REV. STAT. § 9-1 et seq. (Supp 1975). See also D.
GREEN, supra note 71, at 53.

work,"'I must be approved by the State Art Commission, which is

composed of five citizens appointed by the Governor. First class cities are excluded from these provisions and have a system operating
under their home rule charters." 12 As a result, Philadelphia"

3

has

adopted an art jury system. The mayor of the city appoints the art
jury consisting of nine persons including himself."I4 The partici-

pants must include a painter, sculptor, architect and various other
individuals not members of the art profession." 5 At least three jurors must be members of the city's governing body or teaching force
and one member must be an experienced business executive. " 6 This
scheme maintains an excellent balance between producers and consumers of the arts.

Inclusion of persons with widespread skills and experience in
the decision making process minimizes the potential for conflicts of
interest and promotes a more receptive attitude toward public funding for the arts. Many claim, however, that inclusion of local citizens

in the decisionmaking process will reduce the quality of the art work.
"No commissioning or selection procedure can eliminate the potential for controversy over a work of art. The very essence of some

works of art is to present new, occasionally unsettling, ways of seeing
things."' "1 7 Since art is a creature always resisted by some sectors of
society, however, a democratic process of selection lessens the conflict. "18
3. The Rec6pients.-The criteria used by the selection committees in determining worthy recipients under the NEA and CETA
schemes and commissions under the Art-in-Architecture program
have also been subjected to scrutiny. The NEA enabling statute itself builds in an initial bias toward institutions, since its language
specifically limits funding to individuals of "exceptional talent."" 9

A major reason for this philosophy is that individuals do not have to
match the grants as do group recipients. 20 Since art is a subjective
111. PA. STAT. ANN. tit. 71, § 1672 (Purdon 1962). See also N.H. REV. STAT. ANN. § 19A: I et seq. (Supp. 1979) (New Hampshire scheme similar to Pennsylvania system).
112. PA. STAT. ANN. tit. 71, § 1673 (Purdon 1962).
113. Id All proposed works of art must be first endorsed by the art jury of the particular
city; in certain instances a model of the proposed work of art must be submitted to the jury
prior to final action. PA. STAT. ANN. tit. 53, § 12133 (Purdon 1957).
114. PA. STAT. ANN. tit. 53, § 12130 (Purdon 1957).
115. PA. STAT. ANN. tit. 53, § 12131 (Purdon 1957).
116. Id
117. S. REP. No. 771, 96th Cong., 2d Sess., 49 (1980).
118. "Although community participation can create a climate for 'uneducated personal
taste' to dominate, if handled properly the selection process may become a much needed forum for community discussion." D. GREEN, supra note 71, at 42.
119. See 20 U.S.C. § 954 (1976).
120. See notes 51-54 supra. The ability to raise funds is viewed by many as a reflection of
the quality of performances that can be produced by an organization. In the past, therefore,
groups received the bulk of the financial assistance from the NEA. See generally NEA ANN.

discipline, however, "exceptional talent" cannot be concretely defined and thus no method can exist to ensure the fair administration

of the program.
Additionally, a partiality exists toward funding groups with professional status rather than struggling programs.

21

This approach,

although a laudable attempt to secure the responsible use of public
' 22
funds, nevertheless eliminates the opportunity to grant "seed"'

money to newly-formed organizations.
Finally, projects that are familiar to the individual members of
the panels are likely to be funded before an activity unknown to the
membership is funded.' 23 The lack of a method to review the crite-

ria used by panelists means that political rather than merit decisions
may be made. Since such preferential treatment toward certain indi-

viduals or groups may be impossible to detect, 24 peer review is insufficient to guard against prejudicial decisions. Outsiders must be
included in the selection process to stifle favoritism.

The requirement that CETA recipients have a history of longterm unemployment is also a questionable standard. It is difficult to

perceive a relationship between income and artistic ability.' 25 Furthermore, in the present system, business-oriented administrators
evaluate the potential creative talent' 26 of applicants. Unemployed

artists could be dealt with more sensibly under a program directed
specifically at their needs and more attuned to measuring their artistic excellence.
REP. (1979). Pennsylvania has a similar philosophy. The state legislature has refused to fund
individual artists. The only way individuals receive grants in Pennsylvania is through the
distribution of the states block grant given by the NEA. Telephone conversation, Jeanne
Smedlen, Pennsylvania Council of the Arts (Feb. 9, 1981).
121. See Berdes, Dollarsfor Dancers: A Report on the NationalEndo wmentfor the Arts, 48
DANCE MAG. 64-65 (1974), for the requirements imposed on dance touring companies as a
prerequisite for obtaining federal assistance.
In New York, the main focus is toward the assistance of "quality" of programs. Because
quality is equated with professionalism many developing talents are severely limited on their
ability to receive aid. See note 62 supra. Furthermore, all organizations must have been under
the same direction for at least two years prior to applying for aid. Fiscal responsibility and
managerial competence are also factored into the selection criteria. Bordelon, Dance Funding,
50 DANCE MAG. 36 (1977).
122. "Seed" money refers to the capital necessary to start a group, hire personnel, and buy
materials.
123. "Consciously, or not, some panels amount to 'old-boy' networks that respond favorably to applicants who are part of that network." D. NETZER, supra note 2, at 194. This criticism is directly related to the attack on centralization of authority in the selection panels. See
notes 95-97 and accompanying text supra.
124. During the New Deal, the director of the Section on Painting and Sculpture advocated commissioning "all the outstanding designs which were submitted." Many amateurs and
artists of alien creeds, however, were excluded from the benefits of the program. When faced
with the allegations of discrimination, the director of the Section, claimed the local juries had
made the decisions. Nevertheless, a greater percentage of the commissions were allocated by
the director's office than the local juries. R. McKINzIE, supra note 1i,at 54.
125. See Bordelon, Dance Fandn& 52 DANCE MAG. 41 (1978).
126. Id

The technique of the Art-in-Architecture Program for determin-

ing worthy recipients of federal commissions has also been attacked
for impropriety. To counteract claims that funds have been concentrated in certain geographical areas, such as New York,

27

Senate

Bill 2080 requires that the commissions be distributed equitably to
federal buildings throughout the country. 2 ' To guard against fragmentation in the arts resulting from the narrow self-interest of special interest groups, 29 the bill also includes a provision mandating

of artistic media" be considered in commissioning
that a "diversity
130
works of art.

Potential improper conduct in the selection procedure can be

further eradicated by employing the competition method for procur32
ing artists.' 3 ' This process has been utilized with great success
and its advantages have induced adoption in many states and localities.
Both open and limited 133 competition systems have been en-

ployed by the various states. Either method provides for greater accountability than that found under the commission method of

choosing artists for public projects. In addition, public criticism is
curtailed since it is a more open and public process.
127. See note 96 and accompanying text supra.
128. S. 2080, 96th Cong., 2d Sess. § 503(b)(1) (1980).
129. NEA ANN. REP. (1979) ("Chairman Statement," Livingston L. Biddle). Mr. Biddle
asserts that the greatest problem facing the arts as a whole is fragmentation. Self-aggrandizement threatens the quality of the art. Participants "lose sight of the cause that first drew us
together - the enriching, imagination - extending value of the arts. . . . Whenever art is
forced to serve special interests, the results may well further the interests, but they can diminish the value of the arts." 1d at 2.
130. S. 2080, 96th Cong., 2d Sess. § 503(b)(1) (1980).
131. In pending congressional bills the competition method is suggested but not required.
If utilized, the GSA must solicit proposals from the American artistic community. This limits
the possibility of favoritism. Senate Bill 2080 states:
In carrying out the provisions of this subsection, the Administrator, with the
advice and assistance of the Chairman acting in consultation with the appropriate
arts agencies at State and local levels, shall establish such procedures as may be necessary to commission suitable works of art, with or without competition, and shall
give full consideration to the participation of local artists.
Id at § 503(b)(3).
132. See generally W. McDONALD, upra note 9; R. McKINzIE, supra note 11. See also
notes 12-17 and accompanying text Wpra.
133. The state of Washington uses both a limited and open competition system to acquire
artists for commissions. Under the limited competition plan a group of artists is to compete
after local juries review previous work in the Archives of Northwest Art at the Henry Gallery
and other institutions. In the open competition, any professional artist in the designated geographical area is eligible to enter. The criteria for selecting works include style, nature, quality, media, elements of design, permanence and diversity. WASH. REV. CODE § 43.17.200,
43.19.455, 43.46.090 (Supp. 1981). See also D. GREEN, upra note 71, at 70, 71.

B. ExternalMeasures of Regulation
1.

InstitutionalMechanisms

(a) The implications of tax exempt status.-Prior

to receiving

assistance from the NEA t3 4 and many state governments,' 3 5 applicants must attain tax exempt status.' 36 This requirement, together
with the penalties for noncompliance with grant conditions, serves as

one of the chief external means of insuring that public funding will
not be abused.
The Internal Revenue Code identifies three conditions that must
137
be satisfied in order to receive and maintain tax exempt status.

First, the organizations including corporations must be organized
"exclusively for a charitable, literary or educational 38 purpose."
Second, the group must be "operated exclusively" for one of the
above purposes. Third, "no part of the net earnings" can "inure to

the benefit of any private shareholder or individual.

....

139

The first or "organizational" prerequisite controls the reason for
which the group was created. The requirement ensures that some
societal purpose is served rather than a private or commercial goal.
The requirement generally is satisfied by an appropriate provision in
4
the articles of organization. t 1 Most performing art companies' '
134. The NEA prerequisites for financial assistance are contained in 20 U.S.C. § 954(0
(1976).
135. See generally Skindrud, Recognition under Section 501(c)(3) of the Internal Revenue
Code as a Prerequisiteto Arts Grants, 26 CLEV. ST. L. REV. 529 (1977).
136. In addition, tax exempt status provides an inducement to individuals and corporations to give donations to these organizations since they are considered charitable contributions, thus qualifying as an income tax deduction. I.R.C. § 170 (1980).
137. Id § 501(c)(3).
138. "Education" as used in the Internal Revenue Code "is far broader than its academic
or schoolroom meaning." Trudgeon, Tax Exempt Statsfor HistoricalPreservationDistricts,
56 TAXES 372, 375 (1978). Frequently it is described as "instruction of the public on subjects
useful to the individual and beneficial to the community ....
'Education' need not be confined to formal instruction of the disseminating of information about traditional subjects of
learning." Id Some have urged that a special category should be created for "cultural" purposes. See statement of John B. Hightower, President, Associated Councils of the Arts,
presented to committee on Ways and Means (April I1, 1973) reprintedin 4 PERF. ART. REV. 74
(1973).
139. I.R.C. § 501(c)(3) (1980). See Broadway Theatre League of Lynchburg, Va. v.
United States, 293 F. Supp. 346 (W.D. Va. 1968) for a judicial application of the three conditions.
140. See Rodriguez, FederalTax Exemption Status of the PrivateNon Profit Art Association, 10 CONN. L. REv. 653 (1978).
The term "articles of organizations" refers to the trust instrument, corporate charter, articles of association or any other written instrument by which an organization is created. Treas.
Reg. § 1.501(c)(3)-1(b)(2) (1970).
141. See Rev. Rul. 175, 1964-1 C.B. 185, which holds that a nonprofit corporation created
"to stimulate, promote and develop the arts and which operat[ed] a permanent repertory theatre" was exempt from federal income tax. The main activity of the organization was the production of classical works, with its income derived from the sale of tickets and donations. The
IRS stated that "so-called 'cultural' type organizations may be exempt from federal income tax
as educational or charitable." Id at 186. For a comparison of other rulings, see Midlen, IRS

and organizations sponsoring public concerts' 42 and exhibits 43 have
been held to satisfy the organizational prerequisite.
The second criterion requires that the organization must also
operate exclusively for an exempt purpose, although unrelated activities may be carried on to an insubstantial degree.'44 Exempt groups
can also perform related business activities, provided they are serving a charitable, literary or educational purpose. 45 Income derived
46
from an unrelated business or trade, however, becomes taxable.
Finally, if an individual receives any pecuniary benefit from the
productions of a nonprofit association, the third condition to maintain tax exempt status is violated. Obviously, profits derived from
projects must be returned to the nonprofit organization.
The statutory criteria for acquiring tax exempt status were enacted primarily to curtail the governmental financing of economically healthy institutions. 47 In the past, however, the Internal
Revenue Service (IRS) has liberally applied the tests 4 to permit
marginally commercial activities to qualify as educational. For example, the securing of paid engagements for nonprofessional artists
Tightens Tax Exempt Approvalsfor Arts Organizations, 2 ART AND THE LAW 1 (1976). See
also Rev. Rul. 174, 1964-1 C.B. 183.
142. The production of weekly workshops and public concerts by a nonprofit organization
to promote the advancement of young, musical artists has also satisfied the first condition of
the IRS. Rev. Rul. 392, 1967-2 C.B. 191.
143. See Rev. Rul. 178, 1966-1 C.B. 138 holding that a nonprofit organization sponsoring
a public art exhibit at which the works of unknown but promising artists were displayed was
tax exempt. This ruling emphasizes the need for creating incentives to aid in the development
of creative talent of inexperienced artists, a goal toward which the NEA, CETA and the GAS
should be directed.
144. See Caplin, Tax Exempt Arts Activities with Commercial Potential, 8 PERFORMING
ARTS REV. 425 (1978).
145. The term unrelated trade or business means, "any trade or business that conduct of
which is not substantially related. . . to the exercise or performance by such organization of
its charitable, educational, or other purpose or function constituting the basis for its exemption ..
" I.R.C. § 513(a) (1980). The term does not include activities in which substantially
all the work is performed for the organization without compensation; or which are carried on
by the institution primarily for the convenience of its members or employees; or which concern
the sale of merchandise received by the organizations as gifts or contributions. I.R.C.
§ 513(a)(1)(2)(3) (1980). See also Letter Rulings 8004010 and 8040014.
146. Taxation of unrelated business income of charitable, educational, and other exempt
organizations was implemented by the Revenue Act of 1950. Liles and Roth, The Unrelated
Business Income Problems ofArt Museums, 10 CONN. L. REV. 638, 639 (1978).
To satisfy the "unrelated business taxable income" test, the organization must regularly
carry on the unrelated trade or business, otherwise the income is not taxable. I.R.C.
§ 512(a)(1) (1980).
147. The tax on unrelated business was instituted to "counteract unfair competition and
resulting revenue lost to for-profit companies, created by the unrelated business activities of
tax-exempt organizations." H.R. REP. No. 2319, 81st Cong., 2d Sess. 36-37 (1950), reprintedin
[1950-52] C.B. 483, 502-12. See also Letter Ruling 8107006 (1980), in which the IRS declared
that the sale of stationary items imprinted with detailed wildlife drawings was serving the
important purpose of educating the public about wildlife.
148. See Fides Publ. Assn. v. United States, 263 F. Supp. 924 (D.N.D. Indiana 1967), in
which an originally exempt organization, devoted to the publishing of religious literature, was
characterized by the IRS as becoming "an independent, profit-making publisher of specialized
literature.
... Id at 936. See also Letter Ruling 8034018 (1980).

was determined to be activity in furtherance of an educational purpose, 14 9 since the procurement of employment was performed without any charge. The paid engagements were viewed as a "critical
step in the development" of young artists.' ° Even the distribution
of funds by a tax exempt institution to a nonexempt organization,
was declared not to jeopardize the exempt status of a group, provided that the exempt organization retains control and discretion
5
over the use of the funds.' '
Recently, the IRS has taken a stricter position in regard to the
extent to which an organization can conduct sales activities and
maintain its exempt status. 5 2 The test applied by the IRS is whether
the activities contribute importantly to the accomplishment of an exempt purpose.' 53 Special attention is directed at the interest being
served by the activity; it must further apublic rather than a private
interest. The IRS went so far in Letter Ruling 8034018 as to retroactively revoke the exempt status of an organization because it furthered the private interests of its exhibiting members by exhibiting
and selling their art works. 5 4 Thus, strict application of the exemption standards will serve to advance the original goal of preventing
unfair competition 5 5 by tax-exempt institutions that carry on profit
making activity in the same market as profit-seeking enterprises.
The IRS has also established a stringent view in allowing individual recipients of stipends to claim the grants as a tax deduction.
149. Rev. Rul. 392, 1967-2 C.B. 191.
150. Id
151. Rev. Rul. 489, 1968-2 C.B. 210.
152. In Letter Ruling 8004010, it was determined that the sale of watches by a University
bookstore neither contributes toward the accomplishment of an educational purpose nor meets
the "convenience" exception. Therefore, the gross receipts from such sales are subject to the
unrelated business income tax.
153. Rev. Rul. 104, 1973-1 C.B. 263. The sale of greeting card reproductions of art works
by an art museum was declared not to have constituted unrelated trade or business. The sales
were determined to be contributing importantly to an educational purpose by "stimulating and
enhancing public awareness, interest, and appreciation of art .. " Id This decision resulted
from a realization that many museums were suffering financial crises due to rising costs and
the refusal of NEA to fund operating expenses. See Neil, Non Proft Arts Institution:.Local
Needs and the NationalInterest, 10 CONN. L. REV. 562 (1978) on the prohibition by NEA of
grants for operating expenses of art institutions.
In Letter Ruling 8032028 (1980) the IRS stated that the exempt function of an art museum
is to educate the public in art and the primary means to accomplish this function is by displaying original works of art for public appreciation. Therefore, the sale of original art works of
local artists was declared not to contribute importantly to the accomplishment of the purpose
of the museum. This ruling exemplifies the tremendous change in the attitude of the IRS
toward tax exempt activities. Even though the sale of art may be shown to create a broader
appreciation by the public of art, the IRS refused to consider the sales as a related business.
. 154. The organization had originally been formed to operate a mobile
demonstration that
toured the state presenting workshops and exhibitions of arts and crafts. Over the years, the
organizations activities expanded to include conducting two annual craft fairs and the operation of an art gallery. The IRS determined that the primary purpose of the organization had
changed to the point that three-fourths of its time and energy was devoted to non-exempt
funding activities.
155. See note 147 supra

In a Private Ruling,'5 6 the IRS determined that a stipend from the
National Endowment for the Humanities, to be used for a doctorate
program, was not excludable from taxable gross income. ' 57 Since
the recipient was required to work as a teaching assistant in order to
receive funding, the stipend could not qualify as a deductible scholarship or fellowship.' 5 8 The IRS viewed the amount acquired during the teaching associates program as compensation for
159
employment services and thus not excludable from gross income.
The United States Tax Court, on the other hand, has demonstrated great willingness to allow art institutions to fall within the
scope of tax exemption. In Plumstead Theatre Inc. v. Commissioner
of the InternalRevenue, "~the court approved the exempt status of a

theatre group financed by a for-profit corporation.' 6' Petitioner
Plumstead had entered into an agreement with the Kennedy Center,
to coproduce the play "First Monday in October." Due to difficulties in raising funds to cover costs, however, Plumstead sold a portion of his rights in "First Monday in October" to outside investors
through a limited partnership. 62 The limited partners were required
to contribute capital totalling $100,000. In return they collectively
received a 63.5 percent share in any profits or losses resulting from
the production of the play. Admitting that the demarcation line be156. Private Ruling 7109290420A (Sept. 29, 1971).
157. Whether an amount received by an individual is excludable under section 117 of the
Internal Revenue Code depends on the facts and circumstances under which the payment is
made.
Section 1.117-4(c) of the regulations provides, in pertinent part, that any amount
or amounts paid or allowed to, or on behalf of, an individual to enable him to pursue
studies or research shall not be considered to be an amount received as a scholarship
or fellowship grant if such amount represents compensation for past, present, or future employment services, if such amount represents payment for services which are
subject to the direction or supervision of the grantor, or if such studies or research are
primarily for the benefit of the grantor. Any of these conditions will negate the existence of a scholarship or fellowship grant as defined in these regulations.
Id

158. I.R.C. § 117 (1980).
159. Id See also Private Ruling 7106240410A (June 24, 1971) in which the IRS determined that a stipend by the National Endowment for the Humanities was excludable from
gross income even though the recipient was not pursuing a degree.
160. 74 T.C. 1324 (1980).
161. As stated in its articles of incorporation, the petitioner was formed as a nonprofit
corporation for the following specific and primary purposes:
To cultivate, promote, foster, sponsor, develop, and encourage understanding of
and public interest in the fields of theatre, dance, music, motion pictures, and the arts,
all of the classic nature, whether ancient or contemporary;
To promote and encourage talent and ability in composition and creation of, as
well as performance of, works in each of the said fields, through commissions for new
and original works, awards and scholarships or grants to existing organizations and
individuals active in these fields; to provide a training ground and workshop to develop dancers, choreographers, playwrights, writers; artists, composers, performers,
designers, directors, musicians, technicians, and administrative personnel and the like
in each of these fields;
To institute, organize and conduct workshops where the foregoing can meet,
study, discuss, exchange and develop techniques in each of these fields.
Id at 1325-26.
162. 1d at 1328.

tween commercial enterprises that produce theatrical performances
and nonprofit, tax exempt organizations is difficult to draw, the court
held that Plumstead was organized and operated for a charitable and
educational purpose 63 and that the organization was not operated
for private, rather than public interests." 6
Furthermore, in Goldsboro Art League, Inc. v. Commissioner of
the InternalRevenue, 165 the Tax Court upheld the exemption claim

of an organization that maintained a gallery for the sale of original
works of art.166 The court was impressed with the various educational and charitable services provided to the community by the
Goldsboro Art Center and found that the purpose of the Art Gallery
was primarily to foster community awareness and appreciation of
contemporary artists. 67 The sales activities were considered to be
incidental 68 to the other activities of the Center, serving the same
overall objective of art education.
These broad interpretations of the tax exempt prerequisites by
the Tax Court, although beneficial to many art groups, may unfairly
prevent lesser known, struggling nonprofit organizations from re163. Id at 1332-33.
164. The record shows that in an arm's length transaction, it obtained those funds by
selling a portion of its interest in the play itself, for a reasonable price. Petitioner is
not obligated for the return of any capital contribution made by the limited partners
from its own funds, and the partnership has no interest in petitioner or in any other
plays it is planning to produce. The limited partners have no control over the way
petitioner operates or manages its affairs, and none of the limited partners nor any
officer or director of Pantheon Pictures, Inc. is an officer or director of petitioner.
Id at 1333-34.
165. 75 T.C. 337 (1980).
166. The sales are made pursuant to a mutual understanding between the petitioner,
Goldsboro, and the artist without a written contract specifying the terms of the sales. The
petitioner collects any sales proceeds and turns over the money to the artist, less approximately
20% commission for estimated expenses. Id at 340. Compare Letter Ruling 0834018 at note
154 supra.

167. The center offers an average of 20 to 25 classes quarterly for approximately 250 students. Classes in pottery, drawing and puppetry are offered to children. In addition, the center
relied heavily on volunteer help, and hired some of its staff, through the Youth Improvement
Program operated by CETA. Id. at 339-40. The court utilized a triparte test for determining
whether the organization was operated to further a substantial commercial purpose. It looked
at the particular manner in which the activities of the organization were conducted, the commercial hue of these activities, and the existence and amount of profit from these activities. 75
T.C. 344 (1980).
168. In the fiscal year ended June 30, 1976, gross receipts from the Sales in the Art
Gallery and Art Market were, respectively, $5,624.50 and $3,662.33. After subtracting the amounts paid to artists, however, petitioner's receipts were, respectively
$1,005.14 and $398.34. In the fiscal year ending June 30, 1977, gross receipts from the
Art Gallery and Art Market were, respectively, $5,984 and $3,309; deducting the
amounts paid to artists, petitioner received, respectively, $1,147 and $860.
Petitioner lists as its expenses associated with the Art Gallery and Art Market for
the fiscal year ended June 30, 1976, respectively, $497.30 and $38.35 and, therefore,
shows a profit of $507.84 and $359.99, respectively, for that year. Similarly, in the
1977 fiscal year, petitioner's books show expenses relating to the Art Gallery to be
$611 and to the Art Market $184; subtracting these expenses, petitioner's books show,
respectively, a profit of $536 and $676. In the fiscal year ended June 30, 1978, petitioner's Art Gallery expenses are indicated to be $553.48 and its Art Market expense
shown as $122.42; petitioner's profits for that year, therefore, art $651.07 and $737.11.
Id at 341.

ceiving a share of public assistance. Since the government's funds
are limited, more professional and profitable organizations are likely
to receive aid prior to amateur associations.
(b) Penaltiesfor noncompliance with grant stpulations.-Although the maintenance of tax exempt status and thus the continued
receipt of governmental assistance is the norm, Congress has furnished explicit direction when the conduct of an institution deviates
from the conditions imposed for grant acknowledgement. If the
chairman of the NEA, after reasonable notice and an opportunity
for a hearing, finds that "any funds to a group or State agency...
have been diverted from the purposes for which they were allocated
or paid"' 69 no further funds may be extended to the organization
until the defect is corrected. 70 If compliance is impossible, no assistance will be extended until the group "repays or arranges the repayment of the Federal funds improperly diverted or extended."''
In
1976, Congress amended the National Foundation for the Arts and
Humanities Act to further prohibit the disbursement of grants to
production workshops that use the proceeds from admission charges
for purposes other than achieving "high standards of artistic excellence. .. ,,
"" Thus, if an organization becomes a commercial venture, it will no longer be able to receive a grant, and may have to
repay previous grants before federal assistance will be permitted.
2. Challenges by Recipients.-A major concern of the drafters
of the National Foundation for the Arts and Humanities Act was the
potential for the establishment of an official style. 7 3 They wished to
avoid restricting artistic freedom of expression.' 7 4 The limitation on
state control of artistic standards, however, depends to a large extent
on the willingness of the government and its agencies to observe
principles of impartiality.
Presently, no external mechanism exists
'5

169. 20 U.S.C.A. § 954(h)(3) (1976).
170. Id
171. Id Telephone conversation, Susan Lieberman, General Counsel's Office of the NEA
(February 4, 1981).
172. 20 U.S.C.A. § 960(d) (Supp. 1980).
(d) No grant shall be made to a workshop (other than a workshop conducted by
a school, college, or university) for a production for which a direct or indirect admission charge is asked if the proceeds, after deducting reasonable costs, are used for
purposes other than assisting the grantee to develop high standards of artistic excellence or encourage greater appreciation of the arts and humanities by our citizens.
Id
173. See H.R. REP. No. 1024, 94th Cong., 2d Sess. 4, reprinted in 11976] U.S. CODE CONG.
& AD. NEWs 4397, 4399.
174. The United Kingdom has created a mechanism to remove the possibility of political
interference with grant allocation decisions through an Act of Parliament. An independent
body has been created that guarantees to recipients of funds "absolute freedom in artistic
judgment .. " C.D. THROSBY and G.A. WITHERS, THE ECONOMICS OF THE PERFORMING
ARTs 230 (1969).
175. Id at 231.

to guard against the possibility of prior restraint of free expression,
primarily because no standards have been delineated to determine
qualified recipients. 7 6 The Chairman of the NEA and the Administrator of the GSA have the ultimate power to award grants and commissions to individual artists and organizations. Furthermore, only
limited administrative procedures for review of grant and commission decisions exist. 177 In May, 1980 the NEA established a review
procedure for reconsideration of denied applicants. However, without objective criteria for evaluation, review is inadequate. 7 " Without detailed feedback from a reviewing agency, it is difficult for an
aggrieved applicant to ascertain whether a grant has been wrongfully
denied.
The courts have been unwilling to delve into funding decisions
based on literary or artistic merit. InAdvocatesfor the Arts v. Thom-

son, 179 the First Circuit Court of Appeals refused to review the decision by the Governor and Council of New Hampshire denying funds
to the GraniteAagazine 80 because plaintiff was not "artistically deserving."'' The district court had determined that even though the
Governor and Council were not "widely known for their professional competence and experience in connection with the performing
and find arts, .

.

. [t]hey still have the discretionary power to refuse

to disburse funds."' 8 2 On appeal, the Circuit Court side-stepped the
complaint that the Governor's decision was based on personal preference i1 3 and thus constituted a prior restraint of free expression by
relying on the subjective nature of art. The court justified its acqui176. See 60 GEO. L.J. 1001 (1972).
177. Without requiring reasons for denial to be stated, little opportunity exists to safeguard against illegal discrimination within the decision process.
178. As of May 7, 1980 procedures for reconsideration of application for financial assistance declined by the Endowment were established. Organizations may now request the reason
for declination from the appropriate program director. If dissatisfied with the explanation,
further review by the Deputy Chairman for Programs in consultation with the Chairman may
be requested, and review granted in instances of substantiated allegations of procedural infirmities in the reviewing process. 45 FED. REG. 30195 (1980). See also Circular No. 1 April 16,
1980 by Chairman of the NEA.
179. 532 F.2d 792 (1st Cir. 1976).
180. The "Granite" is a journal of poetry, fiction, translations and letters that was first
published in the spring of 1971. The first three issues were privately funded. An enlarged
fourth issue, entitled Northern Lights, was supported by a grant-in-aid voted by the Commission and a-proved by the Governor and Council in mid-1972. Id at 793.
181. Advocates for the Arts v. Thomson, 397 F. Supp. 1048, 1054 (D.N.H. 1975), afl'd, 532
F.2d 792 (1st Cir. 1976).
182. Id
183. The complaint alleged that the Governor and Council, disapproved the $750.00
grant-in-aid on the basis of their own "personal adverse reaction" to a single poem, Castrating
the Cat, which had been published in the Northern Lights issue of the Granite Magazine. 532
F.2d at 794. After reading the poem the Governor characterized it as "an item of filth" and in
a letter notifying the Commission of the decision not to approve the "Granite" grant-in-aid he
explained that the magazine had published "obscenities." Id at 793. Defendants, however,
did not contend that either the poem or any prior issue of "Granite" was obscene in the constitutional sense. Id

escence in the Governor's decision by a statement from Cohen v. California, that "[a]ttitudes toward art change, and even at one time it is
often true that one man's vulgarity is another's lyric . . .184 The
standard in New Hampshire for receiving support required that the
project have "substantial artistic and cultural significance, giving
emphasis to American creativity."'' 8 5 Although it admitted that this
criteria is unclear, the court believed that it was "unwise to require
an objective measure of artistic merit as a matter of constitutional
law."' 86 The court also found that grant applicants have no proprie87
tary interest and therefore no right to due process can be claimed.
The NEA grants, however, may be considered a necessity for the
existence of many artists, similar to the rights of welfare recipients as
found in Goldberg v. Kelly. s8
The major justification for the "hands off" approach, is illustrated by the fear that the Thomson opinions expressed by the consultants and staff of the Endowment during the selection process will
"be subject to public obloquy ... ."189 In Wu v. Keeney, 190 the
court had to deal with the issue of whether an unsuccessful National
Endowment for the Humanities grant applicant has the right to receive the names of experts relied upon in denying his application.
The district court determined that under the Freedom of Information Act the director of the Endowment was not obligated to give the
names and addresses of the experts. 19 1 Considering the role played
by the consultants, the court believed that to disclose such information "would certainly jeopardize the ability of the Endowment to
stimulate the free exchange of ideas necessary to effectuate its statutory functions."' 92 In addition, it was argued that such disclosure
would inhibit individuals from expressing their opinions, 193 thus de"

184.
185.
186.

532 F.2d at 797.
397 F. Supp. at 1052.
532 F.2d at 797. See also Shuttlesworth v. City of Birmingham, 394 U.S. 147 (1968)

in which the Court saw no reason to demand that official discretion in this area be hampered
by "narrow, objective and definite standards." 394 U.S. at 151.
The Circuit court in Thomson declared in a footnote, that "distribution of arts grants on
the basis of such extrinsic considerations as the applicants' political views, associations, or
activities would violate the equal protection clause, if not the first amendment, by penalizing
the exercise of those freedoms." 532 F.2d at 798 n.8.

187. 532 F.2d at 797.
188. 397 U.S. 254 (1970). The Supreme Court held that due process required a
pretermination evidentiary hearing before welfare benefits may be cut off. Id at 264. The
recipient of welfare benefits was viewed as lacking independent resources and thus his situation would become immediately desperate.
The Court distinguished the needs of welfare recipients from beneficiaries of other statutory grants, stating that ". . .some governmental benefits may be administratively terminated
without affording the recipient a pretermination evidentiary hearing." Id at 263.
189. Wu v. Keeney, 384 F. Supp. 1164, 1170 (D.D.C. 1974).
190. Id
191. Id at 1166.
192. Id
193. Id at 1170.

tracting from the free flow of criticism.
These cases highlight the absence of review procedures available to rejected grant applicants. 94 Since the judiciary presently is
not disposed to enter the art arena and operate as a mechanism for
effectuating accountability, it is indispensible that the NEA create
internal checks upon the system, to eliminate waste and partisanism.
3. External Control by the Citizenry
(a) Opportunity to particpate.-Implicit in a democratic society is the need to include the broadest possible participation by citizens in decisions affecting their daily lives. Consequently, the
American public has both a right and a duty to voice an opinion on
the future fiscal support of art activities. Recognition of the vital role
the arts play in the development of American culture prompted Congress in1979 to call a White House Conference on the Arts. 19 5 Congress declared "[tihat the development and encouragement of arts
activity in the United States are of the utmost importance to the Nation's life and heritage [and] that concern for the quality of life in the
United States requires constant dedication, planning, and reflection
on the state of the arts in the Nation .. ."196 Furthermore, it was
felt that "the maximum and broadest participation by the Nation's
citizenry" should be encouraged. 197 The purpose of the Conference
was to develop a national climate in which the arts can flourish.
The Conference, which met only in 1979, performed solely an
advisory function by formulating recommendations for the future
growth of the arts. The Conference should be reactivated at least
annually, and be extended additional powers to review the present
grant distribution system. The use of the White House Conference
can rectify many of the claims that the NEA is not attuned to the
needs of the American public.
(b) Opportunity to oppose funding decisions.-It is questionable, at best, whether a taxpayer could bring a suit to block improper
disbursement of funds by the NEA, or to challenge the creation of
the Art-in-Architecture program as beyond the power of Congress
194. Even assuming a reviewing process was required, difficulties arise as to what procedures would be appropriate. Claims that the necessary use of subjective judgment would minimize the effect of a hearing or statement of reasons to justify the cost, disregard the fact that
taxpayers' money is being spent on these programs.
195. 20 U.S.C. § 951 (1979). The President was required to call a conference "to help
develop a climate in [which] the arts [could] flourish. . . and to formulate an assessment of
problems and issues relating to the arts, and to develop recommendations relating to the appropriate growth of the arts in all parts of the Nation." Id.
196. Id
197. Id Persons specifically mentioned were representatives from state and local governments, labor, agriculture, business and industry, educators, and experts in all fields of art.

and an invasion of the states authority. A taxpayer would encounter

the almost insurmountable barrier of standing.
Recent Supreme Court decisions have made it virtually impossible for a taxpayer to attain standing to oppose government spending.
The primary rationale for the prohibition is the potential for an unlimited number of such suits. To curtail the "floodgates" effect, the
Supreme Court has developed various conditions that must be met
prior to establishing standing to sue. In Frothingham v. Mellon, 198
the Court declared that a federal taxpayer is without standing to
challenge the constitutionality of a federal statute. The Court noted
that a federal taxpayer's interest in the moneys of the Treasury
"[was] comparatively minute and indeterminable ... ."'19 This absolute bar stood until 1968 when the United States Supreme Court
decided Flast v. Cohen, 200 which proclaimed that the appellant taxpayers in that case did have standing. Taxpayers must meet a twopart test to qualify. First, "the taxpayer must establish a logical link
between the status and the type of legislative enactment attached."' 20 '
In challenging NEA grants, a taxpayer could allege the unconstitutionality of congressional power under the taxing and spending
power. 2 Second, "the taxpayer must establish a nexus between the
status [as taxpayer] and the precise nature of the constitutional infringement alleged. '20 3 In this case, the infringement would be an
invasion into the powers of the states as guaranteed in the tenth
amendment, and perhaps a restriction on freedom of expression as
guaranteed by the first amendment.
It must be shown also that the parties will benefit in a tangible
way from the court's intervention. The taxpayer must suffer some
threatened or actual harm resulting from the putative illegal action.
rather than abstract 2° to satisfy the
The injury must be 2concrete
"case or controversy" "5 concept, and generalized grievances "shared
in substantially equal measure by all or a large section of citizens' °6
are not sufficient for jurisdiction. Therefore, it is unlikely that a tax198. 262 U.S. 447 (1923).
199. Id at 487.
200. 392 U.S. 83 (1968).
201. Id at 102.
202. Id
203. Id See Warth v. Seldin, 422 U.S. 490 (1975); Schlesinger v. Reservists to Stop the
War, 418 U.S. 208 (1974); Richardson v. Kennedy, 313 F. Supp. 1282 (W.D. Pa. 1970).
204. Rogers v. Brockette, 588 F.2d 1057 (5th Cir. 1979).
205. Frissel v. Rizzo, 597 F.2d 840, 843 (3d Cir. 1979). The "case or controversy" require-

ment in part limits the jurisdiction of federal courts to questions presented in an adversary
context. The limitation to "case or controversy" is intimately related to the doctrine ofjudicial
review. See Marbury v. Madison, I Cranch. 137 (1803).
206. 597 F.2d at 844. Furthermore, the court cannot resolve hypothetical or contingent
questions, and will not give advisory opinions. See Scenic Hudson Pres. Conf. v. Federal
Power Comm., 354 F.2d 608, 615 (2d Cir. 1965).

payer will be able to sue, unless he has been denied a grant or has
been injured in some matter by the granting of aid.
The Supreme Court, however, has recognized that an economic
interest is not a prerequisite when plaintiff can show a direct personal interest.2" 7 The interest may even reflect aesthetics. Therefore,
persons in communities in which the commissioned art is placed by
the GSA may be able to claim that the work adversely affects the
aesthetic environment in which they live. Realistically, however, it is
20 8
doubtful that any court will entertain federal taxpayer challenges.
Thus, other measures of control over art funding programs both internal and external, become particularly important.
Congress has recognized the impenetrable barrier of taxpayer
standing to raise questions of unlawful governmental action. In
1978, a bill was proposed to broaden the rights of citizens to sue in
federal courts for unlawful governmental action. 2" It stated that a
207. Data Processing Serv. v. Camp, 397 U.S. 150, 153-55 (1970).
208. Taxpayer suits are a common vehicle on the state level for facilitating citizen involvement in government affairs and for increasing enforcement of state laws and the accountability
of government officials. The primary authorization for taxpayer standing is through the common law. The following states presently grant taxpayers standing: Alabama: Turnipseed v.
Blan, 148 So. 166 (1933); Alaska: Reynolds v. Wade, 249 F.2d 73 (9th Cir. 1957); Arizona:
Valley Bank and Trust Co. v. Proctor, 47 Az. 77, 53 P.2d 857 (1936); Arkansas: Farrel v.
Oliver, 312 Ky. 76, 226 S.W. 529 (1921); California: AhIgren v. California, 209 Cal. 2d 248, 25
Cal. Rptr. 887 (1962); Colorado: Leckenby v. Post Printing & Pub. Co., 176 P. 490 (1918);
Delaware: Richardson v. Blackburn, 41 Dch 54, 187 A.2d 823 (1963); Florida: Crawford v.
Gilchrist, 64 Fla. 41, 59 So. 963 (1912); Hawaii: Lucas v. American Haw. E. & C. Co., 16 Haw.
80 (1904); Idaho: Orr v. State Board of Equalization, 3 Ida. 190, 28 P. 416 (1891); Illinois:
Fergus v. Russell, 270 Ill. 304 (1915); Indiana: Ellingham v. Dye, 178 Ind. 336, 99 N.E. 1
(1912); Iowa: Wertz v. Shane, 216 Ia. 768, 249 N.W. 661 (1933); Kansas: Moore v. Shanahan,
207 Kan. 1, 486 P.2d 506 (1971); Louisiana: Borden v. Louisiana, 168 La. 1005, 123 So. 655
(1929); Maryland: Christmas v. Warfield, 105 Md. 530, 66 A. 491 (1907); Massachusetts: Sears
v. Treasurer and Receiver General, 327 Mass. 310, 98 N.E.2d 621 (1951); Minnesota: Lipinski
v. Gould, 173 Minn. 559, 218 N.W. 123 (1928); Michigan: Carrier v. State Administrative
Board, 225 Mich. 563, 196 N.W. 182 (1923); Mississippi: Chance v. Mississippi State Textbook
Rating & Purch. Board, 190 Miss. 453, 200 So. 706 (1941); Missouri: Castio v. State Highway
Comm., 312 Mo. 244, 279 S.W. 673 (1925); Montana: Hill v. Rae, 52 Mont. 378, 158 P. 826
(1916); Nebraska: Fischer v. Marsh, 113 Neb. 153, 202 N.W. 422 (1925); New Hampshire:
Conway v. New Hampshire Water Resources Bd., 89 N.H. 365, 199 A. 83 (1938); New York:
Boryszeski v. Brydges, 37 N.Y.2d 361, 334 N.E.2d 579, 372 N.Y.S.2d 623 (1975); North Carolina: Teer v. Jordan, 232 N.C. 48, 59 S.E.2d 359 (1950); North Dakota: Herr v. Rudolf, 75
N.W. 91, 25 N.W.2d 916 (1947); Ohio: Green v. State Civil Serv. Comm., 90 Ohio 252, 107
N.E. 531 (1914); Oklahoma: Vette v. Childers, 102 Okla. 140, 228 P. 145 (1924); Oregon:
Hanson v. Mosser, 247 Ore. 1, 427 P.2d 97 (1967); Pennsylvania: Page v. King, 285 Pa. 153,
131 A. 707 (1926); South Dakota: Lien v. Northwestern Eng'r Co., 74 S.D. 476, 54 N.W.2d 472
(1952); Tennessee: Lynn v. Polk, 76 Tenn. 121 (1881); Texas: Calvert v. Hull, 475 S.W.2d 907

(1972); Vermont: Clement v. Graham, 78 Vt. 290,63 A. 146 (1906); West Virginia: Campbell
v. Kelly, 202 S.E.2d 369 (1974); Washington: State ex rel. Lemon v. Langhe, 45 W.2d 82, 273
P.2d 464 (1954); Wisconsin: Democratic Printing Co. v. Zimmerman, 245 Wis. 406, 14
N.W.2d 428 (1944); Wyoming: Spriggs v. Clark, 45 Wyo. 62, 14 P.2d 667 (1932).
States that have taxpayer standing statutes include: Arizona: Aiuz. REV. STAT. § 35-213
(1974); Hawaii: HAw. REV. STAT. § 76-53(b) (1968); Illinois: ILL. ANN. STAT. ch. 102, § 11-16
(Supp. 1980); Kansas: KAN. STAT. § 60-907 (1976); Massachusetts: MAss. GEN. LAWS. ANN.
ch. 29, § 63 (1979); Michigan: Revised Judicare Act § 600.2041(3) (1979).
209. S. 3005, 95th Cong., 2d Sess. (1978). Congress found that,
The ability of members of the public to have access to the Federal courts to obtain
redress for unlawful governmental action is essential to the democratic process, both

suit should not be dismissed on the ground that the plaintiff lacks
standing to sue because:
(a) the injury which plaintiff alleges to have suffered as a result of the defendant's conduct is shared by all or a large class of
persons; or
(b) the defendant's conduct which forms the basis for the
complaint is not or may not be the primary cause of the injury
complained of; or
(c) the injury which plaintiff alleges to have suffered as a result of the defendant's conduct is not substantially likely to be
remedied or prevented by a determination on the merits in the
plaintiff's favor, if such determination may contribute
in signifi2 10
cant part to remedying or preventing such injury.
It was hoped that this bill would relax the present standing barriers
and enhance consumers influence with Government. Although the
bill was never passed, congressional action should be reactivated so
that citizens may have a viable voice in governmental decisions, including the public funding of the arts.
V.

Alternatives and Conclusions

A.

Indirect Subsidy

Direct government patronage of the arts may merely foster mediocrity. The present bureaucratic system in which decisions are
made by committee vote contributes to a spirit of compromise and
conservatism. Furthermore, although the interference need not be
deliberate, government support may inadvertently cause small struggling groups to become preoccupied with institutional survival rather
than advancing the creative process.2 1' A change to an indirect
funding system, therefore, may eradicate many of the problems.
Through a tax incentive system, the decision to fund an individual or
institution would be left to the American people.21 2 This system
would encourage maximum cultural variety for the American public
and offer maximum freedom for artists.21 3 A tax incentive system,
however, is not without its own problems. Individuals patronizing
to enable members of the public to protect their own interests and to allow redress of
injuries that affect many members of the public in relatively equal measure.
Id at § 2(a).
210. Id at § 3000(1).
211. D. NETZER, supra note 2, at 172.
212. Historically, cultural activities and the arts have been maintained by State and
local support and by the philanthrophy of private individuals and corporations. In

recent years, however, the Federal Government has been relied upon increasingly as
the financial patron of first resort for both individuals and institutions engaged in
artistic and literary pursuits. The Administration is proposing to restore the historical role of private philanthrophy, State and local support for cultural activities by
reducing 1982 budget authority for the Arts and Humanities Endowment by 50% or
$0.2 billion below the January budget request.
Fiscal Year 1982 Budget Revision, March 1981, p. 65. See note 2 supra.
213.

A. TOFFLER, supra note 2, at 202-03.

the arts may also exert their own particular taste, since some will be
appointed to the board of directors of art organizations. 4
A better indirect means of assisting cultural advancement would

be for government to adopt a program for building new facilities or
improving existing facilities for the arts. This mechanism would di-

minish many of the problems encountered by organizations in meeting their operating expenses. 21 5 Limiting fiscal headaches would
enable artists to devote more time and energy to developing and producing quality performances. Complaints that governmental assistance infringes on freedom of expression would be diminished.
Unfortunately, adoption of this method would result in a costly re-

structuring of the present mode of governmental assistance. Questions could arise concerning the ownership and control of the new or
refurbished structures. The more realistic course, therefore, is to
adopt new operating procedures in the administration of the present

program.
B.

New OperatingProcedures

Methods to improve direct funding programs include long-term
financing,"' and decentralization of the decision making process.
Organizations should be given grants by the NEA for three years,

instead of the current system of yearly appropriations. This change
would give the institution more planning time. Instead of continu214. For a description of art institutions in their early stages when private philanthropists
controlled the operation scheme of many organizations. See A. TOFFLER, supra note 2.
215. A major portion of every museum budget is spent on administrative costs. Since the
museum program of NEA cannot subsidize these expenses, it does not adequately aid in increasing and improving museum services. Awareness of this problem prompted Congress in
1976 to create an Institute of Museum Services to fund operating costs. Museum Services Act,
P.L. 94-462, Title II, 20 U.S.C. §§ 961-68 (Supp. 1980). See also H.R. REP. No. 1024, 94th
CONG., 2D SESs. 4, reprintedin [1976] U.S. CODE CONG. & AD. NEWS 4397.
The Director of the Institute of Museum Services is authorized to make grants to museums to support activities such as the following:
(1) programs to enable museums to construct or install displays, interpretations,
and exhibitions in order to improve their services to the public;
(2) assisting them in developing and maintaining professionally-trained or otherwise experienced staff to meet their needs;
(3) assisting them to meet their administrative costs in preserving and maintaining their collections, exhibiting them to the public, and providing educational programs to the public through the use of their collections;
(4) assisting museums in cooperation with each other in the development of traveling exhibitions, meeting transportation costs, and identifying and locating collections available for loan;
20 U.S.C. § 965(a) (1976).
The Institute of Museum Services Act did not pre-empt aid to museums. Through other
programs museums can still apply to the NEA for program grants and challenge grants.
Under the Proposed Budget Revisions for 1982, however, the Reagan Administration intends
to eliminate the Institute for Museum Services. Fiscal Year 1982 Budget Revisions' March
67
1981, p. . In addition, the Reagan Administration wanted to rescind the 1981 budget of IMS
to $12.9 million but the congressional committee refused to approve the rescission. It must
now go before the full House and Senate for a vote. Telephone conversation (April 23, 1981)
Inst. of Mus. Ser.
216. See D. NETZER, supra note 2, at 189-90.

ally concentrating on fund raising, artists could spend more time creating art. The matching requirement should also be adjusted to
correlate with the fund raising capacity of each organization. Finally, increasing the number of individuals would receive grants to
encourage the discovery of new talent.
Less power should be conferred on both the chairman of the
NEA and the administrator of the GSA. Instead, the National
Council on the Arts should be given a more active role. The National Council should have review power over a decision made by
the chairman of the NEA, and the Council should also be able to
override any veto by the chairman with a two-thirds vote.2 17 Dividing the National Council into separate sections, one for policy proclamations and the other for grant recommendations would alleviate
some of the present work overload and prevent rubber-stamping of
the decisions of the NEA chairman.
The grant selection process could be strengthened by increasing
the number of available panelists.21 ' Hiring panelists on a permanent basis, although costly, may eradicate charges of favoritism and
elitism leveled at the current process used to determine who receives
funding. Furthermore, the use of outsiders, such as the White House
2 9
Conference, to review operations and policy on a periodic basis
could interject a refreshing and more objective analysis into the process.
The Art-in-Architecture Program of the GSA must become legislatively mandated. The GSA should employ the competition technique for commissioning artists more frequently, rather than
depending totally on the previous works and reputations of artists.
In this way, local communities and panelists would have a greater
opportunity to evaluate the project prior to completion. Input from
localities fosters an atmosphere of cooperation for future undertakings.
Finally, block grants to the states should be increased. The state
agencies are generally more familiar with the developing talent from
their area than are officials from the federal government. 220 Reporting requirements would help to control the use of federal assistance
217. 60 GEO. L.J. 1001 at 1064 (1972).
218. Telephone conversation, Donald Thalacker, Director, Art-in-Architecture Program
(January 23, 1981).
219. D. NETZER, supra note 2, at 194.
220. In the budget revisions proposed by the Reagan Administration specific provisions
are included to increase the use of block grants to States to fund social and community service
activities. The Administration feels "[tihis reform will permit better coordination at the State
and local levels and deliver publicly-financed services more effectively." Fiscal Year 1982
Budget Revisions March 1981, p. 66.
Recently though, there have been suggestions that the NEA be replaced ith an independent agency similar to the Corporation for Public roadcasting, which is financed by Congress on
a two-year asis. See N.Y. Times, April 14, 1981, § 3 at 9, col. 5, 6.

by the states.22 1
Public art offers the opportunit or participation and community
involvement, and public involvement is the force that separates
'public art' from art works which are donated by patrons. . . .Art
forms have value for and impact on the community no matter who
is involved. But those who participate
in the process can gain a
22
special sense of community.
The present scheme for receiving grants from the National Endowment for the Arts, CETA, and commissions from the Art-in-Architecture Program are riddled with conflicts of interest,
centralization of power, and excessive discretionary procedures.
With the exception of tax exempt requirements, external mechanisms for control have proved non-existent and taxpayer input extremely limited. Because of the difficulty of challenging spending
programs, it is essential that the internal structures of direct subsidy
plans be revamped and made more efficient.
KAREN

M. RIGGIO

221. England has established a program with similar implications, utilizing regional and
local art centers. Lord Keynes wrote: "We of the Arts Council are greatly conceived to decentralize and disperse the dramatic and musical and artistic life of the country, to build up provincial centers and to promote corporate life in these matters in every town and country ....
R. PURCELL, GOVERNMENT AND ART 7 (1956).
222. D. GREEN, supra note 71, at 24.

